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United States Court of Appeals,
Seventh Circuit.
Diane BOND, Plaintiff,
V.

Edwin UTRERAS, Andrew Schoeff, Christ Savick-
as, Robert Stegmiller, and Joseph Seinitz, in their
individual capacities; Phillip Cline, Superintendent
of the Chicago Police Department, Terry Hillard,
Former Superintendent of the Chicago Police De-
partment, and Lori Lightfoot, Former Chief Admin-
istrator of the Office of Professional Standards, in
their official capacities; and City of Chicago, De-
fendants-Appellants,

V.

Jamie Kalven, Intervenor-Appellee,
and
Toni Preckwinkle, et al., Intervening Appellees.
No. 07-2651.

Argued June 3, 2008.
Decided Nov. 10, 2009.

Background: Plaintiff brought § 1983 action
against eight Chicago police officers and super-
visors and the City of Chicago, alleging the police
officers had subjected her to various forms of phys-
ical and mental abuse while performing their offi-
cial duties. After agreeing to a protective order,
during pretrial discovery, prohibiting public dis-
closure of certain confidential materials, the parties
eventually settled and submitted a stipulation and
order for dismissal. After dismissing the case with
prejudice pursuant to the parties' stipulation, the
United States District Court for the Northern Dis-
trict of Illinois, Joan Humphrey Lefkow, J., 2007
WL 2003085, granted an independent journalist's
request to intervene. City appealed.

Holdings: The Court of Appeals, Sykes, Circuit
Judge, held that:

(1) journalist was required to meet article III stand-
ing requirements;

(2) there was no willing speaker on which journalist
could premise his First Amendment right-to-receive
claim; and

(3) district court did not have ancillary jurisdiction
to revisit and rescind protective order.

Vacated and remanded.

Tinder, Circuit Judge, filed a concurring opinion.
West Headnotes
[1] Federal Civil Procedure 170A €-5103.2

170A Federal Civil Procedure
170AIl Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In general; injury or in-
terest. Most Cited Cases
In essence the question of standing is whether the
litigant is entitled to have the court decide the mer-
its of the dispute or of particular issues.

[2] Federal Courts 170B €-=12.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General
170Bk12 Case or Controversy Require-
ment
170Bk12.1 k. In general. Most Cited
Cases

Federal Courts 170B €-=723.1

170B Federal Courts
170BVIII Courts of Appeals

170BVIII(I) Dismissal, Withdrawal or Aban-

donment
170Bk723 Want of Actual Controversy
170Bk723.1 k. In general. Most Cited

Cases
To qualify as a case fit for federal-court adjudica-
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tion, there must be an actual controversy in exist-
ence at all stages of review, not merely at the time
the complaint is filed.

[3] Federal Courts 170B €12.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk12 Case or Controversy Require-

ment
170Bk12.1 k. In general. Most Cited

Cases
If a dispute is not a proper case or controversy un-
der Article III, the courts have no business deciding
it. U.S.C.A. Const. Art. 3,8 2, cl. 1.

[4] Federal Civil Procedure 170A €311

170A Federal Civil Procedure
170AII Parties
170AII(H) Intervention
170AII(H)1 In General

170Ak311 k. In general. Most Cited
Cases
In the typical permissive-intervention case, when a
third party wants to join a lawsuit to advocate for
the same outcome as one of the existing parties, the
permissive intervenor may not need to show stand-
ing for the same reason that not every plaintiff in a
lawsuit is required to show standing, since as long
as there is at least one individual plaintiff who has
demonstrated standing to assert these rights as his
own, a court need not consider whether the other
plaintiffs have standing to maintain the suit; in this
situation, the case will proceed and the concrete
dispute must be resolved whether the intervenor is
there or not, and therefore the intervenor's standing
is irrelevant to the court's power to decide the case.
Fed.Rules Civ.Proc.Rule 24(b), 28 U.S.C.A.

[5] Federal Civil Procedure 170A €311

170A Federal Civil Procedure
170AII Parties
170AII(H) Intervention

170AII(H)1 In General
170Ak311 k. In general. Most Cited
Cases

Federal Courts 170B €13

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk12 Case or Controversy Require-

ment
170Bk13 k. Particular cases or ques-

tions, justiciable controversy. Most Cited Cases
When a third party seeks permissive intervention
for the purpose of challenging a protective order in
a case or controversy that is no longer live, as when
the case has been dismissed and none of the origin-
al parties has sought this relief postjudgment, the
intervenor must meet the standing requirements of
Article III in addition to requirements for per-
missive intervention. U.S.C.A. Const. Art. 3, § 2,
cl. 1; Fed.Rules Civ.Proc.Rule 24(b), 28 U.S.C.A.

[6] Federal Civil Procedure 170A €~103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In general; injury or in-
terest. Most Cited Cases
Although standing in no way depends on the merits
of the plaintiff's contention, standing does turn on
the nature and source of the claim asserted.

[7]1 Federal Civil Procedure 170A €-5103.2

170A Federal Civil Procedure
170AII Parties
170AII(A) In General
170Ak103.1 Standing

170Ak103.2 k. In general; injury or in-
terest. Most Cited Cases
While a litigant need not definitively establish that
a right of his has been infringed, he must have a
colorable claim to such a right to satisfy Article

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170B
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BI%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk12
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk12.1
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk12.1
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk12.1
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIIIS2CL1&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII%28H%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII%28H%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak311
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak311
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak311
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR24&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII%28H%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII%28H%291
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak311
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak311
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak311
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170B
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170BI%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk12
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Bk13
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Bk13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIIIS2CL1&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOARTIIIS2CL1&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR24&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak103.1
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak103.2
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak103.2
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170A
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170AII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak103.1
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=170Ak103.2
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=170Ak103.2

Page 3

585 F.3d 1061, 74 Fed.R.Serv.3d 1595, 37 Media L. Rep. 2505

(Cite as: 585 F.3d 1061)

IIT's standing requirement. U.S.C.A. Const. Art. 3,
§2,cl. 1.

[8] Records 326 €32

326 Records
32611 Public Access
326I1(A) In General

326k32 k. Court records. Most Cited
Cases
While the public has a presumptive right to access
discovery materials that are filed with the court,
used in a judicial proceeding, or otherwise consti-
tute “judicial records,” the same is not true of ma-
terials produced during discovery but not filed with
the court; generally speaking, the public has no
constitutional, statutory, or common-law right of
access to unfiled discovery.

[9] Records 326 €232

326 Records
32611 Public Access
326I1(A) In General
326k32 k. Court records. Most Cited
Cases
Most documents filed in court are presumptively
open to the public.

[10] Records 326 €32

326 Records
32611 Public Access
326I1(A) In General
326k32 k. Court records. Most Cited

Cases
Members of the media and the public may bring
third-party challenges to protective orders that
shield court records and court proceedings from
public view; this right is derived from the common-
law principle that courts are public institutions that
operate openly, and judicially imposed limitations
on this right are subject to the First Amendment.
U.S.C.A. Const.Amend. 1.

[11] Records 326 €32

326 Records
326II Public Access
326I1(A) In General

326k32 k. Court records. Most Cited
Cases
While the public's right to access court records is
not unlimited, and courts are allowed to shield cer-
tain documents from the public when there is good
cause to do so, the general right of public access to
judicial records is enough to give members of the
public standing to attack a protective order that
seals this information from public inspection.
Fed.Rules Civ.Proc.Rule 26(c), 28 U.S.C.A.

[12] Federal Civil Procedure 170A €--1261

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(A) In General

170Ak1261 k. In general. Most Cited
Cases
Discovery rarely takes place in public, and the sys-
tem created by the disclosure rule contemplates that
the exchange of information in discovery will occur
with minimal judicial involvement. Fed.Rules
Civ.Proc.Rule 26,28 U.S.C.A.

[13] Federal Civil Procedure 170A €£~1262.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(A) In General
170Ak1262 Nature and Purpose
170Ak1262.1 k. In general. Most Cited
Cases

Federal Civil Procedure 170A €£-1263

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(A) In General
170Ak1262 Nature and Purpose
170Ak1263 k. Preparation for trial.
Most Cited Cases
That the court's discovery processes and rules are
used to require litigants to produce otherwise
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private information to an opposing party is not
enough to alter the legal rights of the general pub-
lic; discovery rules are a matter of legislative grace,
and liberal discovery is provided for the sole pur-
pose of assisting in the preparation and trial, or the
settlement, of litigated disputes.

[14] Records 326 €32

326 Records
32611 Public Access
326I1(A) In General

326k32 k. Court records. Most Cited
Cases
The rights of the public to access court records kick
in when material produced during discovery is filed
with the court; at this point, the documents have
been used in a court proceeding, and consequently
the possibility exists that they could influence or
underpin the judicial decision and they are there-
fore presumptively open to public inspection unless
they meet the definition of trade secret or other cat-
egories of bona fide long-term confidentiality.

[15] Records 326 €~==32

326 Records
32611 Public Access
326I1(A) In General
326k32 k. Court records. Most Cited
Cases
The public does not acquire a right to access dis-
covery material just because a judge might review
it in camera in the course of discovery proceedings.

[16] Federal Civil Procedure 170A ¢€--1262.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(A) In General
170Ak1262 Nature and Purpose
170Ak1262.1 k. In general. Most Cited
Cases

Records 326 €32

326 Records

326II Public Access
326I1(A) In General

326k32 k. Court records. Most Cited
Cases
Disclosure rule does not confer substantive rights
upon third parties seeking access to the fruits of
discovery. Fed.Rules Civ.Proc.Rules 5(d), 26(c), 28
US.CA.

[17] Constitutional Law 92 €=2089

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92XVIII(V) Judicial Proceedings
92XVIII(V)1 In General
92k2089 k. Court documents or re-
cords. Most Cited Cases

Constitutional Law 92 €-52093

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92X VIII(V) Judicial Proceedings
92XVII(V)1 In General
92k2092 Publicity Regarding Proceed-
ings
92k2093 k. In general. Most Cited
Cases
A litigant has no First Amendment right of access
to information made available only for purposes of
trying his suit; as such, judicial limitations on a
party's ability to disseminate information dis-
covered in advance of trial implicate the First
Amendment rights of the restricted party to a far
lesser extent than would restraints on dissemination
of information in a different context. U.S.C.A.
Const.Amend. 1.

[18] Constitutional Law 92 €-5855

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
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92VI(A)9 Freedom of Speech, Expres-

sion, and Press
92k855 k. In general. Most Cited

Cases
To claim standing based on a derivative First
Amendment right to receive information, the exist-
ence of a willing speaker is required. U.S.C.A.
Const.Amend. 1.

[19] Constitutional Law 92 €855

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI(A)9 Freedom of Speech, Expres-
sion, and Press
92k855 k. In general. Most Cited
Cases
To satisfy Article III standing on a First Amend-
ment right-to-receive claim, an intervenor must do
more than simply assert that a protective order in-
terferes with his inchoate, derivative “right” to re-
ceive discovery information. U.S.C.A. Const. Art.
3,8§2,cl.1; U.S.C.A. Const. Amend. 1.

[20] Constitutional Law 92 €-52089

92 Constitutional Law

92XVIII Freedom of Speech, Expression, and
Press

92XVIII(V) Judicial Proceedings
92XVIII(V)1 In General
92k2089 k. Court documents or re-

cords. Most Cited Cases
Where the litigants have voluntarily bound them-
selves to keep certain discovery confidential and do
not themselves seek relief from the requirements of
the protective order, there is no willing speaker on
which to premise an intervenor's First Amendment
right-to-receive claim. U.S.C.A. Const.Amend. 1.

[21] Federal Civil Procedure 170A ¢--1713.1

170A Federal Civil Procedure
170AXI Dismissal

170AXI(A) Voluntary Dismissal
170Ak1713 Effect
170Ak1713.1 k. In general. Most Cited
Cases
A district court's dismissal of a lawsuit by stipula-
tion generally limits the power of the court to issue
further orders. Fed.Rules Civ.Proc.Rule
41(a)(1)(A)(ii), 28 U.S.C.A.

[22] Federal Courts 170B €-20.1

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk20 Ancillary and Incidental Juris-

diction
170Bk20.1 k. In general. Most Cited

Cases
A sua sponte postjudgment modification of a pro-
tective order does not fall within the court's ancil-
lary jurisdiction; it is not a matter “incidental to”
another matter that is “properly before” the court.

[23] Federal Courts 170B €25

170B Federal Courts
170BI Jurisdiction and Powers in General
170BI(A) In General

170Bk20 Ancillary and Incidental Juris-

diction
170Bk25 k. Enforcement of judgment

or decree. Most Cited Cases
District court did not have ancillary jurisdiction to
revisit and rescind protective order, prohibiting
public disclosure of certain confidential materials,
in § 1983 action brought against eight Chicago po-
lice officers and supervisors and the City of Chica-
go, after dismissing the action with prejudice pursu-
ant to the parties' stipulation, based on intervenor's
challenge to the protective order, where the protect-
ive order did not operate to shield the court's own
records from public view, there was no breach of
the protective order nor fraud in connection with its
entry, and neither the parties' stipulation to dismiss
nor the agreed dismissal order incorporated a reten-
tion of jurisdiction.
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*1065 Craig B. Futterman, Mandel Legal Aid Clin-
ic, Chicago, IL, for Plaintiff.

Myriam Z. Kasper (argued), Nadine J. Wichern,
Office of the Corporation Counsel, Chicago, IL, for
Defendants-Appellants.

Cara A. Hendrickson (argued), Matthew J. Piers,
Hughes Socol Piers Resnick & Dym, Chicago, IL,
for Intervening Appellees.

Jonathan I. Loevy (argued), Loevy & Loevy, Chica-
go, IL, for Intervenor-Appellee.

Before KANNE, SYKES, and TINDER, Circuit
Judges.

SYKES, Circuit Judge.

Diane Bond sued the City of Chicago and several
members of its police department, claiming that the
officers violated her constitutional rights while per-
forming official duties. During discovery, the City
turned over voluminous material relating to citizen
complaints against its police officers; the informa-
tion was subject to a protective order that prohib-
ited public disclosure of these confidential records.
The documents produced during discovery were
never filed with the court nor used in any judicial
proceeding.

Bond eventually settled with the City and its of-
ficers (collectively “the City”), and the parties sub-
mitted a stipulation and order for dismissal to the
district court. Just before the court entered the or-
der, however, independent journalist Jamie Kalven
petitioned for permission to intervene so he could
challenge the protective order. Kalven claimed that
under Rule 26(c) of the Federal Rules of Civil Pro-
cedure, there was no “good cause” to maintain the
protective order and asked that it be modified to al-
low him access to some of the documents pertain-
ing to citizen complaints against Chicago police of-
ficers. (Kalven is joined on appeal by 28 Chicago
aldermen who also want access to these police de-

partment records.) The district judge dismissed the
case with prejudice pursuant to the parties' stipula-
tion but said she would keep the case “open” for
purposes of entertaining Kalven's intervention peti-
tion.

Bond did not join Kalven's request to modify the
protective order. The City objected to any modific-
ation, arguing that the order should be left in place
given the department's interest in keeping these re-
cords confidential. A few months after dismissing
the case, the district judge entered an order simul-
taneously granting Kalven's request to intervene
and lifting the protective order in its entirety. The
City appealed, and we stayed the district court's or-
der.

We now vacate that order; Kalven's petition should
have been dismissed for lack of standing. The con-
troversy originally supporting the court's jurisdic-
tion no longer existed at the time the court acted on
Kalven's petition; the parties had settled, the case
was dismissed with prejudice, and neither Bond nor
the City asked the court to revisit and modify the
terms of the protective order postjudgment. With no
live controversy ongoing, Kalven was required to
demonstrate his standing to intervene and resuscit-
ate the case-that is, he was required to establish that
he met the requirements of Article III by showing
an actual or imminent invasion of a legally protec-
ted interest. Lujan v. Defenders of Wildlife, 504
U.S. 555, 560, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992). Although no one challenged his standing
below or on appeal and the district court did not in-
dependently address it, we are required to satisfy
ourselves that jurisdictional prerequisites are met.
We conclude they are not.

*1066 Kalven claims no constitutional or common-
law right to challenge the protective order-rightly
so, because there is no constitutional or common-
law right of public access to discovery materials ex-
changed by the parties but not filed with the court.
Unfiled discovery is private, not public. Further-
more, Bond has not asserted an interest in dissemin-
ating the documents (she agreed to the protective
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order and did not ask that it be modified), so
Kalven cannot, and does not, claim a derivative
First Amendment right to receive them. Instead,
Kalven based his intervention petition on a sup-
posed “presumption” of public access emanating
from Rule 26(c)'s “good cause” requirement. There
is no such presumption for discovery that is not part
of the court file and therefore no “right” or legally
protected interest to support Kalven's standing to
intervene. The district court lacked any alternative
jurisdictional basis to revisit and revoke the protect-
ive order sua sponte. Accordingly, we vacate the
court's order permitting intervention and lifting the
protective order, and remand with instructions to
dismiss Kalven's petition for lack of standing.

I. Background

This appeal arises out of a § 1983 action Diane
Bond filed in 2004 against eight Chicago police of-
ficers and supervisors and the City of Chicago.
Bond alleged that the police officers had subjected
her to various forms of physical and mental abuse
while performing their official duties. During pre-
trial discovery, the parties agreed to a protective or-
der that prohibited public disclosure of certain con-
fidential materials.  The order  covered
“employment, disciplinary, [and] investigatory” in-
formation; “other information that is of a sensitive
or nonpublic nature” about Chicago police officers;
and “files generated by the investigation of com-
plaints of misconduct by Chicago police officers”
(what the City calls “Complaint Register files” or
“CR files”), including information that could be
used to identify the officers. In response to Bond's
discovery requests, the City produced thousands of
pages of documents; some of those documents were
categorized as confidential under the protective or-
der and therefore are subject to the nondisclosure
requirement. None of the discovery was filed with
the court.

The parties eventually settled Bond's claims, and in
March 2007 they submitted an agreed order of dis-
missal to the district court. On March 23, 2007, the

court signed and entered the order dismissing the
case with prejudice. A week before, however, on
March 15, 2007, Jamie Kalven, an independent
journalist, filed a “Petition to Intervene and Motion
to Unseal Public Documents Relating to Allega-
tions of Police Misconduct.” This phrasing was
odd. The court had never been asked to seal any
documents in the court record; as such, there were
no “sealed public documents” to “unseal.” It was
clear from the petition, however, that Kalven
sought modification of the protective order and ac-
cess to certain categories of documents the City had
produced during discovery. He later narrowed the
list of documents he seeks, but all involve the po-
lice department's confidential records of citizen
complaints filed against its officers. A docket entry
recording the entry of the dismissal order noted that
the case was dismissed with prejudice but also
stated that “[t]he case remains open for the purpose
of the Court retaining jurisdiction over the pending
petition of Jamie Kalven to intervene and motion to
unseal public documents relating to allegations of
police misconduct.”

The City did not oppose Kalven's intervention but
strongly objected to his challenge to the protective
order, arguing that “good cause” continued to sup-
port keeping the documents confidential. See *1067
FED. R.CIV.P. 26(c)(1). Bond did not join Kalven's
request to modify the protective order and made no
substantive response to his petition. On July 2,
2007, the district court entered an order allowing
Kalven to intervene and rescinding the protective
order in its entirety. The court reevaluated whether
“good cause” existed to keep the documents confid-
ential, and in so doing applied a “presumption” of
public access to discovery materials. The court fur-
ther concluded that the public interest in informa-
tion about police misconduct outweighed the in-
terest of the City and its officers in keeping the re-
cords confidential. The district court did not affirm-
atively order that the documents be provided to
Kalven; rather, the court lifted the protective order,
thereby permitting either party to disclose the dis-
covery documents. The City appealed the dis-
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trict court's order and moved for a stay pending ap-
peal. A motions panel of this court granted that mo-
tion.

FN1. Bond all but disappeared from this
case after she settled her claims with the
City. As we have noted, she filed only an
inconsequential nonsubstantive response
and has not otherwise supported or op-
posed lifting the protective order.

While the City's appeal was pending, 28 Chicago
aldermen attempted to intervene in the district court
to obtain access to the police department's confid-
ential documents. The aldermen wanted the records
to help them decide whether to adopt a proposal to
separate the police department's oversight board
from the police department itself. The district court
concluded that it lacked jurisdiction because of the
pending appeal, see Griggs v. Provident Consumer
Disc. Co., 459 U.S. 56, 58, 103 S.Ct. 400, 74
L.Ed.2d 225 (1982); United States v. McHugh, 528
F.3d 538, 540 (7th Cir.2008), and the aldermen ap-
pealed the district court's jurisdictional ruling. A
motions panel dismissed that appeal but allowed the
aldermen to intervene in this one. Thus, as this case
comes to us, the aldermen and Kalven have identic-
al positions; they defend the district court's decision
to lift the protective order.

FN2. Because their positions are essen-
tially identical, we omit repetitious refer-
ence to the aldermen and generally refer
only to Kalven as the proponent of the dis-
trict court's order.

II. Discussion

The Federal Rules of Civil Procedure broadly per-
mit parties in litigation to obtain discovery
“regarding any nonprivileged matter that is relevant
to any party's claim or defense.” FED.R.CIV.P.
26(b)(1). Given the “extensive intrusion into the af-
fairs of both litigants and third parties” that is both
permissible and common in modern discovery,

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 30,
104 S.Ct. 2199, 81 L.Ed.2d 17 (1984), the rules
provide for the use of protective orders, entered
“for good cause,” to protect litigants and third
parties from the “annoyance, embarrassment, op-
pression, or undue burden or expense” that may at-
tend the discovery process, FED.R.CIV.P. 26(c)(1).
Protective orders are often entered by stipulation
when discovery commences. That was the proced-
ure used here.

In addition to prohibiting the public disclosure of
certain categories of confidential discovery materi-
al, the agreed protective order provided that upon
request at the termination of the proceeding, the
documents designated as confidential would be re-
turned to the producing party. The protective order
also provided, however, that before a party could
submit documents otherwise subject to the protect-
ive order to the court under seal, the party would
have to file a separate motion and obtain a *1068
court order permitting the documents to be filed un-
der seal. This provision was consistent with the re-
quirements explained in Baxter International, Inc.
v. Abbott Laboratories, 297 F.3d 544 (7th Cir.2002)
, and Citizens First National Bank of Princeton v.
Cincinnati Insurance Co., 178 F.3d 943 (7th
Cir.1999), for submitting documents to the court
under seal.

It never came to that. None of the discovery materi-
al-not that which was covered by the protective or-
der nor any other discovery-ever found its way into
the court file. Bond settled with the City, and the
case was dismissed with prejudice. Neverthe-
less, the district court, postjudgment, entertained
Kalven's petition to intervene. Without addressing
the matter of Kalven's standing, the district court
permitted the intervention and rescinded the pro-
tective order.

FN3. It is not clear whether the City ever
asked Bond to return the confidential ma-
terial it produced during discovery, as con-
templated by the agreed protective order.
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That was a mistake. Although we have previously
held that permissive intervention is a procedurally
appropriate device for bringing a third-party chal-
lenge to a protective order, see Jessup v. Luther,
227 F.3d 993, 996-97 (7th Cir.2000); In re Associ-
ated Press, 162 F.3d 503, 507 (7th Cir.1998);
Grove Fresh Distribs., Inc. v. Everfresh Juice Co.,
24 F.3d 893, 896 (7th Cir.1994), that was in the
context of requests for access to sealed records in
the court file ( Jessup, Associated Press) and re-
quests for intervention made during ongoing litiga-
tion (Grove Fresh ).FN Here, in contrast, the litiga-
tion was over, the case was dismissed, and Kalven
wanted to intervene in order to press a claimed
right of access to unfiled discovery material; as
such, the question of his standing should have been
addressed. Although the parties and the district
court omitted this threshold inquiry, and the City
did not raise the issue on appeal, we have an inde-
pendent obligation to address it. FW/PBS, Inc. v.
City of Dallas, 493 U.S. 215, 230-31, 110 S.Ct.
596, 107 L.Ed.2d 603 (1990) (federal courts “are
under an independent obligation to examine their
own jurisdiction”); Craig v. Ont. Corp. 543 F.3d
872,877 (7th Cir.2008).

FN4. Grove Fresh involved two sets of in-
tervenors: (1) plaintiffs in collateral litiga-
tion against the same defendants, seeking
access to the discovery in the Grove Fresh
litigation as a shortcut to discovery in their
own cases; and (2) a coalition of media
representatives. Regarding the first group
of intervenors, this court held that the re-
quest was governed by Wilk v. American
Medical Ass'n, 635 F2d 1295 (7th
Cir.1980), which authorized collateral lit-
igants to obtain access to discovery on the
same terms as the litigants in the case be-
fore the court. Grove Fresh, 24 F.3d at
896. Wilk did not address either the inter-
venors' standing or the standards for inter-
vention under Rule 24 but instead skipped
directly to the merits of the collateral litig-
ants' request for access to discovery. This

aspect of the Grove Fresh opinion, Wilk,
and other cases addressing the issue of col-
lateral litigants' access to discovery in par-
allel litigation have little relevance here.
To the extent, however, that these cases are
premised upon a principle that “ ‘pre-trial
discovery must take place in ... public un-
less compelling reasons exist for denying
the public access to the proceedings,” ”
Wilk, 635 F.2d at 1299 (quoting Am. Tel. &
Tel. Co. v. Grady, 594 F.2d 594, 596 (7th
Cir.1978)), they have been superseded by
the 2000 amendment to Rule 5 of the Fed-
eral Rules of Civil Procedure. See infra pp.
1075-76.

A. The Relationship Between Article III and
Rule 24(b)

[1]1[2][3] The exercise of federal judicial power is
legitimate only in live “cases” or “controversies,”
and “ ‘one of the controlling elements in the defini-
tion of a case or controversy under Article III’ is
standing.” *1069Hein v. Freedom From Religion
Found., Inc., 551 U.S. 587, 127 S.Ct. 2553, 2562,
168 L.Ed.2d 424 (2007) (quoting ASARCO Inc. v.
Kadish, 490 U.S. 605, 613, 109 S.Ct. 2037, 104
L.Ed.2d 696 (1989) (plurality opinion)) (internal al-
teration omitted). The Supreme Court has described
standing as “perhaps the most important ... [Article
III] doctrine[ 1.” Allen v. Wright, 468 U.S. 737,750,
104 S.Ct. 3315, 82 L.Ed.2d 556 (1984). “In essence
the question of standing is whether the litigant is
entitled to have the court decide the merits of the
dispute or of particular issues.” Warth v. Seldin,
422 U.S. 490, 498, 95 S.Ct. 2197, 45 L.Ed.2d 343
(1975). “To qualify as a case fit for federal-court
adjudication,” Arizonans for Official English v. Ari-
zona, 520 U.S. 43,67, 117 S.Ct. 1055, 137 L.Ed.2d
170 (1997), there must be “an actual controversy
[in existence] at all stages of review, not merely at
the time the complaint is filed,” Steffel v.
Thompson, 415 U.S. 452, 459 n. 10, 94 S.Ct. 1209,
39 L.Ed.2d 505 (1974). “If a dispute is not a proper
case or controversy, the courts have no business de-
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ciding it....” DaimlerChrysler Corp. v. Cuno, 547
U.S. 332, 341, 126 S.Ct. 1854, 164 L.Ed.2d 589
(2006).

The standing issue that arises here is complex be-
cause it involves the relationship between the re-
quirements of Article III and the rules for per-
missive intervention under Rule 24(b) of the Feder-
al Rules of Civil Procedure. There is some confu-
sion as to whether permissive intervenors must, as a
general matter, independently demonstrate standing
before they can be allowed to enter a lawsuit. The
Supreme Court has said generally that Rule 24(b)
“plainly dispenses with any requirement that the in-
tervenor shall have a direct personal or pecuniary
interest in the subject of the litigation,” SEC v. U.S.
Realty & Improvement Co., 310 U.S. 434, 459, 60
S.Ct. 1044, 84 L.Ed. 1293 (1940), but has also ob-
served that “an intervenor's right to continue a suit
in the absence of the party on whose side interven-
tion was permitted is contingent upon a showing by
the intervenor that he fulfills the requirements of [
Article] III,” Diamond v. Charles, 476 U.S. 54, 68,
106 S.Ct. 1697, 90 L.Ed.2d 48 (1986) (emphasis
added). Some circuits have concluded that per-
missive intervenors do not need to show standing “
so long as another party with constitutional stand-
ing on the same side as the intervenor remains in
the case.” San Juan County, Utah v. United States,
420 F.3d 1197, 1206 (10th Cir.2005), aff'd, 503
F.3d 1163 (10th Cir.2007) (en banc) (emphasis ad-
ded); see also Shaw v. Hunt, 154 F.3d 161, 165-66
(4th Cir.1998) (intervenors do not need to show
standing to obtain attorney's fees under 42 U.S.C. §
1988).

This circuit has not directly addressed the relation-
ship between Article III and Rule 24(b).FN5 Al-
though we have held that *1070 standing is neces-
sarily a component of intervention as of right under
Rule 24(a), see Solid Waste Agency of N. Cook
County v. U.S. Army Corps of Eng'rs, 101 F.3d 503,
507 (7th Cir.1996), we have also noted that it is an
“open question in this circuit ... whether Article III
standing is required for permissive intervention un-

der Rule 24(b),” Transamerica Ins. Co. v. South,
125 F.3d 392 (7th Cir.1997); but see Flying J, Inc.
v. J.B. Van Hollen, 578 F.3d 569, 571 (7th
Cir.2009) (stating without discussion that a per-
missive intervenor must establish Article III stand-
ing). Regarding intervention in general, we have re-
cognized that “at some fundamental level the pro-
posed intervenor must have a stake in the litigation”
in order to satisfy Article III. Sokaogon Chippewa
Cmty. v. Babbitt, 214 F.3d 941, 946 (7th Cir.2000).

FNS5. Jessup and Associated Press do not
address standing at all. Grove Fresh refers
only summarily to the question of the in-
tervenors' standing. At one point, address-
ing the collateral litigants' request for ac-
cess to discovery, the opinion collapses the
jurisdictional question into a question of
the procedural propriety of intervention.
Grove Fresh, 24 F.3d at 896 (“It is appar-
ent ... that intervention is the procedurally
appropriate course for third-party chal-
lenges to protective orders.... Hence, [the
defendants'] jurisdictional challenges are
unavailing.”). But the procedural propriety
of using Rule 24(b) does not answer the
separate question of whether the require-
ments of Article III must be or have been
satisfied. At another point Grove Fresh
broadly states without analysis that “the
press does have standing to challenge a
protective order for abuse or impropriety.”
Id. at 898. Following this statement are
citations to a case from this circuit regard-
ing access to sealed documents in court
files, In re Continental Illinois Securities
Litigation, 732 F.2d 1302 (7th Cir.1984),
and an Eleventh Circuit case regarding in-
tervention for purposes of challenging a
protective order in an ongoing suit, In re
Alexander Grant & Co. Litigation, 820
F.2d 352 (11th Cir.1987). Here, the docu-
ments Kalven seeks are not in the court
file, and the lawsuit had been settled and
dismissed at the time the district court per-
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mitted him to intervene.

[4] In the typical permissive-intervention case, a
third party wants to join a lawsuit to advocate for
the same outcome as one of the existing parties. See
Horne v. Flores, --- U.S. ----, 129 S.Ct. 2579, 2591,
174 L.Ed.2d 406 (2009) (group of legislators inter-
vened to argue a contempt order should be lifted-
the same relief that one of the parties to the case
sought). In this typical case, the permissive inter-
venor may not need to show standing for the same
reason that not every plaintiff in a lawsuit is re-
quired to show standing: As long as there is “at
least one individual plaintiff who has demonstrated
standing to assert these rights as his own,” a court
“need not consider whether the other ... plaintiffs
have standing to maintain the suit.” Vill. of Arling-
ton Heights v. Metro. Hous. Dev. Corp., 429 U.S.
252, 264 & n. 9, 97 S.Ct. 555, 50 L.Ed.2d 450
(1977). In this situation, “[t]he case will proceed
and the concrete dispute must be resolved whether
the intervenor is there or not,” and therefore the in-
tervenor's standing is irrelevant to the court's power
to decide the case. Bethune Plaza, Inc. v. Lumpkin,
863 F.2d 525, 531 (7th Cir.1988); accord Ruiz v.
Estelle, 161 F.3d 814, 828-34 (5th Cir.1998).

Intervention for purposes of challenging a protect-
ive order is an unusual species of permissive inter-
vention that triggers its own unique standing issues.
Rule 24(b) allows intervenors to join as parties to a
lawsuit when they raise a “claim” or a “defense”
that “shares with the main action a common ques-
tion of law or fact.” 6 FED.R.CIV.P. 24(b)(1)(B)
. We have held that this language is broad enough
to encompass a third-party challenge to a protective
order even though it is not a neat fit: The “interest”
being asserted by such an intervenor is not really a
“claim” or “defense.” See Jessup, 227 F.3d at 998;
Grove Fresh, 24 F.3d at 896; see also EEOC v.
Nat'l Children's Ctr., Inc., 146 F3d 1042, 1045
(D.C.Cir.1998) (“On its face, Rule 24(b) would ap-
pear to be a questionable procedural basis for a
third-party challenge to a confidentiality order.”).

FN6. The rule also authorizes permissive

intervention in other circumstances not rel-
evant here. See FED.R.CIV.P. 24(b)(1)(A)
(authorizing intervention where the inter-
venor “is given a conditional right to inter-
vene by a federal statute”), and
FED.R.CIV.P. 24(b)(2) (authorizing inter-
vention by a government officer or
agency).

Also, when a third party intervenes to challenge a
protective order, it cannot be said to have inter-
vened on an existing party's “side” unless that party
also opposes the protective order. Where, as in
*1071 many cases and in this case, the protective
order is entered by stipulation of the parties, “the
extra litigant ... is not simply along for the ride” but
rather shifts the progress of the lawsuit in a new
direction to obtain relief that neither the plaintiff
nor the defendant may want. Bethune Plaza, 863
F.2d at 531. Intervention to challenge a protective
order after a case has been dismissed interferes
even more fundamentally: It revives a concluded
case for the purpose of entertaining an outsider's
claim of interest in the proceeds of the parties' dis-
covery process. Rule 24(b) specifically provides
that in deciding whether to permit intervention, “the
court must consider whether the intervention will
unduly delay or prejudice the adjudication of the
original parties' rights.” FED.R.CIV.P. 24(b)(3)
(emphasis added). This language suggests that in-
tervention postjudgment-which necessarily disturbs
the final adjudication of the parties' rights-should
generally be disfavored.

For our purposes here, we may set to one side the
question whether a permissive intervenor must es-
tablish standing to_challenge a protective order in
an ongoing case. The question for us is whether
an intervenor must establish standing to challenge a
protective order after the case has been dismissed.
The answer is “yes.”

FN7. Accordingly, we do not decide
whether a permissive intervenor needs in-
dependent standing to intervene in a live
controversy for the purpose of challenging
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a protective order. We note, however, that
most cases addressing third-party chal-
lenges to protective orders in ongoing law-
suits overlook the standing question, and
those that do address it are conflicting.
Compare, e.g., Newby v. Enron Corp., 443
F.3d 416, 422 (5th Cir.2006) (an interven-
or may enter an ongoing lawsuit to chal-
lenge a protective order without independ-
ent standing); with Okla. Hosp. Ass'n v.
Okla. Publ'g Co., 748 F.2d 1421 (10th
Cir.1984) (third party lacked standing to
intervene prejudgment to challenge pro-
tective order). As we have explained
above, to date our circuit's consideration of
the question has been conclusory. See
supran.$.

This conclusion flows from the established general
principle, noted above, that “an actual controversy
must be extant at all stages of review, not merely at
the time the complaint is filed” in order “[t]o quali-
fy as a case fit for federal-court adjudication.” Ari-
zonans for Official English, 520 U.S. at 67, 117
S.Ct. 1055 (internal quotation marks omitted). The
Supreme Court has also suggested, if not directly
held, that permissive intervenors must show stand-
ing if there is otherwise no live case or controversy
in existence. For example, in Arizonans for Official
English, the Court expressed “grave doubts” about
the standing of a group of intervenors that had been
permitted to enter the lawsuit as defendants-appel-
lants to challenge an adverse decision of the district
court; under the unusual procedural circumstances
of the case, the original defendants had not chal-
lenged the adverse decision and were no longer
considered parties to the case. Id. at 66-67, 117
S.Ct. 1055. In the end, however, the Court did not
need to resolve the question of the intervenors'
standing; based on a change in the plaintiff's cir-
cumstances, the Court declared the case moot, va-
cated the lower-court decision, and remanded with
instructions to dismiss. Id. at 72-74, 117 S.Ct. 1055.
That the Court raised the intervenor-standing issue
at all, however, suggests that had the case not been

moot, the Court would have required the interven-
ors to demonstrate their independent standing to
keep the controversy alive.

More recently in Horne v. Flores, --- U.S. ----, 129
S.Ct. 2579, 174 L.Ed.2d 406, the Court raised but
again did not need to resolve an intervenor-standing
issue. Horne involved a request to lift a contempt
order that imposed fines on the State of *1072 Ari-
zona for every day that it failed to comply with a
court order requiring it to adequately fund an Eng-
lish-language educational program. The request was
brought by the State Superintendent of Public In-
struction, a defendant in the underlying litigation,
but two state legislators also intervened under Rule
24(b) arguing for the same relief. The Court said
that because the intervening legislators were
aligned with the superintendent and the superin-
tendent plainly had standing, the question of the in-
tervening legislators' standing need not be ad-
dressed. 129 S.Ct. at 2592-93. As in Arizonans for
Official English, however, the Court's reference to
the intervenors' standing suggests that had the su-
perintendent not requested relief from the contempt
order, the intervening legislators would have been
required to establish their independent standing to
do so.

Our conclusion is also consistent with the approach
followed by other circuits in cases involving
postjudgment intervention for the purpose of chal-
lenging a protective order. For example, the Fifth
Circuit has concluded that a third party seeking to
intervene to challenge a protective order after the
main controversy has been disposed of must
demonstrate standing. See Deus v. Allstate Ins. Co.,
15 F.3d 506, 526 (5th Cir.1994). In the Fifth Cir-
cuit's view, while “there is no Article III require-
ment that [such] intervenors have standing in a
pending case,” Newby v. Enron Corp., 443 F.3d
416, 422 (5th Cir.2006), a third-party challenge to a
protective order after the plaintiff's claims have
been dismissed cannot be maintained if the third
party “ha[s] no personal interest affording ... stand-
ing to intervene,” Deus, 15 F.3d at 526; see also
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Newby, 443 F.3d at 422 (“In the absence of a live
controversy in a pending case, an intervenor would
need standing to intervene.”); Pansy v. Borough of
Stroudsburg, 23 F.3d 772, 777-78 (3d Cir.1994)
(requiring newspaper intervenors to establish stand-
ing to challenge protective order postjudgment and
concluding that they had done so); Public Citizen v.
Liggett Group, Inc., 858 F.2d 775, 787 (Ist
Cir.1988) (addressing standing in the context of
postjudgment request by third-party public-interest
group for access to discovery documents covered
by protective order).

[5] Accordingly, we hold that when a third party
seeks intervention under Rule 24(b) for the purpose
of challenging a protective order in a case or con-
troversy that is no longer live-as when the case has
been dismissed and none of the original parties has
sought this relief postjudgment-the intervenor must
meet the standing requirements of Article III in ad-
dition to Rule 24(b)'s requirements for permissive
intervention. Here, the litigation between Bond and
the City had been settled and the case was about to
be dismissed with prejudice when Kalven filed his
petition to intervene. At that point, and certainly
thereafter, when the case was in fact dismissed, a
live Article III case or controversy between the
parties no longer existed. As such, Kalven was re-
quired to independently establish his standing be-
fore being permitted to intervene. See Flying J, 578
F.3d at 571 (in another context, noting without dis-
cussion that a permissive intervenor must have Art-
icle III standing to intervene for purposes of appeal-
ing an adverse decision that the original losing de-
fendant did not want to appeal).

B. Third-party Standing to Challenge a Protect-
ive Order to Access Unfiled Discovery

Article III standing requires an injury-in-fact cap-
able of being redressed by a favorable decision of
the court. ¥*1073Lujan v. Defenders of Wildlife, 504
U.S. 555,560-61, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992). An injury-in-fact is “a ‘concrete and partic-
ularized’ invasion of a ‘legally protected interest,” ”

Sprint Commc'ns Co.v.APCC Servs., Inc., ---U.S. -
---, 128 S.Ct. 2531, 2535, 171 L.Ed.2d 424 (2008)
(quoting Lujan, 504 U.S. at 560, 112 S.Ct. 2130),
and must be “actual or imminent, not conjectural or
hypothetical,” Lujan, 504 U.S. at 560, 112 S.Ct.
2130 (internal quotation marks omitted). Further-
more, standing exists only if it is “ ‘likely,” as op-
posed to merely ‘speculative,” that the injury will
be ‘redressed by a favorable decision.” ” Id.
(quoting Simon v. E. Ky. Welfare Rights Org., 426
U.S. 26, 38, 43, 96 S.Ct. 1917, 48 L.Ed.2d 450
(1976)).

[6][7] “Although standing in no way depends on the
merits of the plaintiff's contention,” standing does
turn on “the nature and source of the claim asser-
ted.” Warth, 422 U.S. at 500, 95 S.Ct. 2197; see
also McConnell v. FEC, 540 U.S. 93, 227, 124
S.Ct. 619, 157 L.Ed.2d 491 (2003) (standing re-
quires a “claim of injury ... to a legally cognizable
right”). We have noted that the Supreme Court's
standing doctrine requires litigants to establish an
injury to an interest “that the law protects when it is
wrongfully invaded,” and this is “quite different
from requiring them to establish a meritorious legal
claim.” Aurora Loan Servs., Inc. v. Craddieth, 442
F.3d 1018, 1024 (7th Cir.2006); see also DH2, Inc.
v. SEC, 422 F.3d 591, 597 (7th Cir.2005); Clay v.
Fort Wayne Cmty. Sch., 76 F.3d 873, 878 (7th
Cir.1996). However, while a litigant need not defin-
itively “establish that a right of his has been in-
fringed,” he “must have a colorable claim to such a
right” to satisfy Article IIl. Aurora Loan, 442 F.3d
at 1024; see also DH2, 422 F.3d at 597.

[8] Many of our decisions-as well as decisions from
other circuits-speak broadly about a “presumption
of public access to discovery materials.” Citizens
First Nat'l Bank, 178 F.3d at 946; see also Public
Citizen, 858 F.2d at 788-89; In re Agent Orange
Prod. Liab. Litig., 821 F.2d 139, 146 (2d Cir.1987)
(referring to the public's “presumptive right of ac-
cess to discovery materials”). To the extent that this
language suggests the existence of a general public
right to access the materials that litigating parties
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exchange in response to discovery requests, it
sweeps too broadly. As we will explain, while the
public has a presumptive right to access discovery
materials that are filed with the court, used in a ju-
dicial proceeding, or otherwise constitute “judicial
records,” the same is not true of materials produced
during discovery but not filed with the court. Gen-
erally speaking, the public has no constitutional,
statutory (rule-based), or common-law right of ac-
cess to unfiled discovery.

[9][10] It is beyond dispute that most documents
filed in court are presumptively open to the public;
members of the media and the public may bring
third-party challenges to protective orders that
shield court records and court proceedings from
public view. See, e.g., Jessup, 227 F.3d at 997 (“
‘[T]hose who seek access to [sealed court] material
have a right to be heard in a manner that gives full
protection to the asserted right.” ” (quoting Associ-
ated Press, 162 F.3d at 507)); Citizens First Nat'l
Bank, 178 F.3d at 945-46 (regarding filing of appel-
late appendix under seal); Associated Press, 162
F.3d at 507 (regarding press access to sealed court
records). This right is derived from the common-
law principle that courts are public institutions that
operate openly-a principle codified at 28 U.S.C. §
452-and judicially imposed limitations on this right
are subject to the First Amendment. See, e.g.,
*1074Globe Newspaper Co. v.Super. Ct. for Nor-
folk County, 457 U.S. 596, 603-06, 102 S.Ct. 2613,
73 L.Ed.2d 248 (1982); Nixon v. Warner Com-
mc'ns, Inc., 435 U.S. 589, 597, 98 S.Ct. 1306, 55
L.Ed.2d 570 (1978) (“It is clear that the courts of
this country recognize a general right to inspect and
copy public records and documents, including judi-
cial records and documents.” (footnote omitted));
see also Smith v. U.S. Dist. Ct. for S. Dist. of 1lI.,
956 F.2d 647, 650 (7th Cir.1992) (recognizing that
although this principle originally stemmed from a
need to ensure access to criminal proceedings, the
right of access has subsequently been expanded to
civil proceedings).

[11] While the public's right to access court records

is not unlimited, see Nixon, 435 U.S. at 598, 98
S.Ct. 1306; Press-Enterprise Co. v.Super. Ct. of
Cal., Riverside County, 464 U.S. 501, 510, 104
S.Ct. 819, 78 L.Ed.2d 629 (1984), and Rule 26(c)
allows a court to shield certain documents from the
public when there is good cause to do so, Citizens
First Nat'l Bank, 178 F.3d at 945 (public interest in
observing judicial process can be overridden if “the
property and privacy interests of the litigants ... pre-
dominate in the particular case”), the general right
of public access to judicial records is enough to
give members of the public standing to attack a pro-
tective order that seals this information from public
inspection. See Jessup, 227 F.3d at 997-98; Grove
Fresh, 24 F.3d at 897-98; Associated Press, 162
F.3d at 506-09.

[12] This case is different. Here, Kalven is seeking
access to discovery materials that have never been
filed with the court and have never influenced the
outcome of a judicial proceeding. The Supreme
Court has held that the public's right of access is
limited to traditionally publicly available sources of
information, and “discovered, but not yet admitted,
information” is not “a traditionally public source of
information.” Seattle Times Co. v. Rhinehart, 467
U.S. 20, 33, 104 S.Ct. 2199, 81 L.Ed.2d 17 (1984);
accord Grove Fresh, 24 F.3d at 897-98 (“[U]ntil
admitted into the record, material uncovered during
pretrial discovery is ordinarily not within the scope
of press access.”). At common law, pretrial pro-
ceedings were closed to the public, see Gannett
Co., Inc. v. DePasquale, 443 U.S. 368, 389, 99
S.Ct. 2898, 61 L.Ed.2d 608 (1979), and the federal
discovery rules have not changed this common-law
tradition. As the Court noted in Seattle Times,
“[d]iscovery rarely takes place in public,” 467 U.S.
at 33 n. 19, 104 S.Ct. 2199, and the system created
by Rule 26 contemplates that the exchange of in-
formation in discovery will occur with minimal ju-
dicial involvement. See FED .R.CIV.P. 26(a)(1)(A),
(2), (3) (requiring parties to disclose certain materi-
al automatically, regardless of whether other litig-
ants have requested it); id. 26(c)(1) (party seeking a
protective order must certify that it has “in good
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faith conferred or attempted to confer with other af-
fected parties in an effort to resolved the dispute
without court action”); see also N.D.ILL.L.R.37.2
(providing that courts “shall hereafter refuse to hear
any and all motions for discovery and production of
documents under Rules 26 through 37 of the Feder-
al Rules of Civil Procedure, unless the motion in-
cludes a statement (1) that after consultation in per-
son or by telephone and good faith attempts to re-
solve differences they are unable to reach an ac-
cord, or (2) counsel's attempts to engage in such
consultation were unsuccessful due to no fault of
counsel's™).

[13] There are good reasons to treat the public's
right to access filed and unfiled discovery materials
differently. For starters, “pretrial discovery, unlike
the trial itself, is usually conducted in private.” Ciz-
izens First Nat'l Bank, 178 F.3d at 944. Pretrial dis-
covery-depositions, interrogatories,*1075 and the
production of documents-“are not public compon-
ents of a civil trial,” “were not open to the public at
common law,” and “in general, are conducted in
private as a matter of modern practice.” Seattle
Times, 467 U.S. at 33, 104 S.Ct. 2199. That the
court's discovery processes and rules are used to re-
quire litigants to produce otherwise private inform-
ation to an opposing party is not enough to alter the
legal rights of the general public. Discovery rules
are “a matter of legislative grace,” and “[l]iberal
discovery is provided for the sole purpose of assist-
ing in the preparation and trial, or the settlement, of
litigated disputes.” Seattle Times, 467 U.S. at 32,
34,104 S.Ct. 2199. We have said that “[s]ecrecy is
fine at the discovery stage, before the material
enters the judicial record.” Baxter Int'l, Inc. v. Ab-
bott Labs., 297 F.3d 544, 545 (7th Cir.2002).

[14][15] The rights of the public kick in when ma-
terial produced during discovery is filed with the
court. See Seattle Times, 467 U.S. at 33 & n. 19,
104 S.Ct. 2199 (recognizing that the public has a
right to access anything that is a “traditionally pub-
lic source of information” and observing that
“courthouse records could serve as a source of pub-

lic information”). At this point, the documents have
been “used in [a court] proceeding,” FED.R.CIV.P.
5(d), and consequently the possibility exists that
they could “influence or underpin the judicial de-
cision” and they are therefore presumptively “open
to public inspection unless they meet the definition
of trade secret or other categories of bona fide long-
term confidentiality.” Baxter Int'l., 297 F.3d at
545; see also Citizens First Nat'l Bank, 178 F.3d at
945.

FNS8. However, the public does not acquire
a right to access discovery material just be-
cause a judge might review it in camera in
the course of discovery proceedings. See
SEC v. TheStreet.com, 273 F.3d 222, 233
(2d Cir.2001) (court review of documents
for the purpose of determining whether a
protective order should be entered does not
“transform every document that a court re-
views into a ‘judicial document’ pre-
sumptively open to the public”); Chi.
Tribune Co. v. Bridgestone/Firestone, Inc.,
263 F.3d 1304, 1312-13 (11th Cir.2001)
(holding that “material filed with discovery
motions is not subject to the common-law
right of access, whereas discovery material
filed in connection with pretrial motions
that require judicial resolution of the mer-
its is subject to the common-law right”);
United States v. Wolfson, 55 F.3d 58, 61
(2d Cir.1995) (“We are not aware ... of any
common-law principle that documents sub-
mitted to a court in camera for the sole
purpose of confirming that the refusal to
disclose them to another party was proper,
are to be deemed judicial records open to
the public.”).

It is true that some cases suggest that Rule 26(c)
creates a substantive right of public access to dis-
covery. See San Jose Mercury News, Inc. v. U.S.
Dist. Court for N. Dist., 187 F.3d 1096, 1103 (9th
Cir.1999); Public Citizen, 858 F.2d at 787-90;
Agent Orange, 821 F.2d at 145-47. These cases,
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however, were based on a prior version of Rule
5(d) of the Federal Rules of Civil Procedure that
generally required all discovery materials to be
filed with the court unless the court ordered other-
wise. See, e.g., Agent Orange, 821 F.2d at 146
(citing a prior version of Rule 5(d)). The drafters of
a 1980 amendment to Rule 5(d) considered estab-
lishing a rule that discouraged the filing of all dis-
covery but decided not to; “such materials are
sometimes of interest to those who may have no ac-
cess to them except by a requirement of filing, such
as members of a class, litigants similarly situated,
or the public generally.” FED.R.CIV.P. 5(d), advis-
ory committee note (1980). Accordingly, some
courts read the prior Rule 5(d) together with Rule
26(c) and concluded that these rules implied the ex-
istence of a public right to access discovery even if
the discovery was not filed with ¥1076 the court.
E.g., Agent Orange, 821 F.2d at 145-46.

[16] Whatever force these decisions had was des-
troyed by the 2000 amendment to Rule 5(d), which
reversed the longstanding rule generally requiring
discovery to be filed with the court. Since 2000, in-
formation exchanged in discovery “must not be
filed” until it is “used in the proceeding” or until
“the court orders filing.” FED.R.CIV.P. 5(d)
(emphasis added). In its present form, then, Rule
5(d) separates discovery material-regardless of
whether it is subject to a Rule 26(c) protective or-
der-into two categories: (1) that which is filed with
the court (because it is used in a court proceeding
or is ordered to be filed); and (2) that which re-
mains unfiled and therefore not part of the public
court record. As the Second Circuit has recognized,
this amendment eliminated any implied right of
public access to unfiled discovery emanating from
the procedural rules. See SEC v. TheStreet.com, 273
F.3d 222, 233 n. 11 (2d Cir.2001) (observing that
the 2000 amendment to Rule 5(d) “provides no pre-
sumption of filing of all discovery materials, let
alone public access to them”) (abrogating Agent
Orange). Accordingly, nothing in Rule 26(c)-either
standing alone or when read in conjunction with the
current version of Rule 5(d)-confers substantive

rights upon third parties seeking access to the fruits
of discovery.

FNO. See 4B CHARLES ALAN WRIGHT
& ARTHUR R. MILLER, FEDERAL
PRACTICE & PROCEDURE § 1152, at
465 (3d ed. 2002 & Supp.2009) (“The
2000 amendment to Rule 5(d) eliminates
the presumption of filing all discovery ma-
terials, thereby removing the presumption
in favor of allowing unlimited access to all
discovery materials. This limitation con-
trols both the parties' and the media's ac-
cess to those materials not considered judi-
cial documents.” (footnote omitted)); 8
CHARLES ALAN WRIGHT ET AL.,
FEDERAL PRACTICE & PROCEDURE §
2042, at 542 (2d ed. 1994 & Supp.2009)
(acknowledging that the changes to Rule
5(d) “may weaken arguments that there is
a presumptive public right of access to
such materials”).

The district court's analysis indicates that the judge
thought Rule 26(c) conferred a right on third parties
to challenge a protective order at any time and un-
der any circumstances; the court seized upon lan-
guage from some of our caselaw that refers to a
“presumption” in favor of public access. E.g., Cit-
izens First Nat'l Bank, 178 F.3d at 946 (“Most
cases endorse a presumption of public access to dis-
covery materials....”); In re Cont'l Ill. Sec. Litig.,
732 F2d 1302, 1309-10 (7th Cir.1984). The
“presumption” mentioned in these cases simply
refers to the general right of the public to access
material contained in court files and the limited
right of litigants under the First Amendment to
“disseminate information discovered in advance of
trial,” Seattle Times, 467 U.S. at 34, 104 S.Ct.
2199. It is a mistake to conclude, as the district
court did, that Rule 26(c) creates a freestanding
public right of access to unfiled discovery. Kalven's
ls:tf\lllllc(i)ing thus cannot be grounded in Rule 26(c).

FN10. In Pansy v. Borough of Strouds-
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burg, 23 F.3d 772, the Third Circuit held
that media representatives had standing to
challenge a protective order shielding an
unfiled settlement agreement because the
order interfered with their effort to obtain
access to the agreement from the municipal
defendant as a public record under
Pennsylvania's Right to Know Act. The
underlying lawsuit in Pansy was brought
by a former police chief against his muni-
cipal employer, and the media representat-
ives had filed a state-court action against
the municipality under the Pennsylvania
Right to Know Act contending that the set-
tlement agreement was a public record and
they were entitled under the Act to inspect
it. The state-court action had stalled be-
cause of the federal-court protective order;
this was enough to establish an injury-
in-fact. Id. at 784.

Unlike the media intervenors in Pansy,
Kalven has not sought access to the doc-
uments under the Illinois Freedom of In-
formation Act, 5 ILL. COMP. STAT. .
140/1 et seq. (the “Illinois FOIA”), pre-
sumably on the assumption that they are
exempt. See Lieber v. Bd. of Trs. of S.
1ll. Univ., 176 111.2d 401, 223 Ill.Dec.
641, 680 N.E.2d 374 (1997); Copley
Press, Inc. v. Bd. of Educ. for Peoria
Sch. Dist. No. 150, 359 Ill.App.3d 321,
296 Ill.Dec. 1, 834 N.E.2d 558 (2005).
Two recent cases-one from the Illinois
Supreme Court and one from the Appel-
late Court of Illinois-may bear on the
question of how the Illinois FOIA ap-
plies to the police department records at
issue here. See Stern v. Wheaton-
Warrenville Cmty. Unit Sch. Dist. 200,
233 I11.2d 396, 331 Ill.Dec. 12, 910
N.E.2d 85 (2009); Gekas v. Williamson,
393 TIll.App.3d 573, 332 Ill.Dec. 161,
912 N.E.2d 347 (2009). These cases are
difficult to reconcile with Lieber and Co-

pley Press. We need not try to predict
how the Illinois Supreme Court might
resolve the conflict. Kalven never sought
access to the documents under the
Illinois FOIA. Even if he had, it would
not make a difference. The protective or-
der does not interfere with Kalven's abil-
ity to try to obtain the documents he
seeks directly from the City under the
Illinois FOIA. Unlike the order prohibit-
ing disclosure of the settlement agree-
ment in Pansy, nothing in the protective
order here prohibits the City from dis-
closing any of its police department re-
cords to the public upon request. Ac-
cordingly, Kalven is not similarly situ-
ated as the media intervenors in Pansy.

*1077 [17] Nor can it be grounded in the First
Amendment. Kalven appears to concede this point;
he does not assert a constitutional right of access to
the unfiled discovery. The only First Amendment
concern raised by a protective order limiting dis-
closure of unfiled discovery is the effect such an or-
der may have on a litigant's free-expression rights,
which the Supreme Court has said are limited by
the context through which the information is ac-
quired. Seattle Times made it clear that “[a] litigant
has no First Amendment right of access to informa-
tion made available only for purposes of trying his
suit.” 467 U.S. at 32, 104 S.Ct. 2199. As such,
“judicial limitations on a party's ability to dissemin-
ate information discovered in advance of trial im-
plicate[ ] the First Amendment rights of the restric-
ted party to a far lesser extent than would restraints
on dissemination of information in a different con-
text.” Id. at 34, 104 S.Ct. 2199; see also Arthur R.
Miller, Confidentiality, Protective Orders, and
Public Access to the Courts, 105 HARV. LREV..
427, 487 (1991) (describing the interest in access-
ing information produced by discovery as a side ef-
fect of-and therefore subordinate to-the judicial sys-
tem's central concern of resolving disputes between
litigants). Where, as here, the litigants themselves
agreed to the protective order and do not seek its
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modification, this (limited) interest simply is not in
play.

[18] Accordingly, Kalven cannot claim standing
based on a derivative First Amendment right to re-
ceive information; this doctrine requires the exist-
ence of a willing speaker. See Va. State Bd. of
Pharmacy v. Va. Citizens Consumer Council, Inc.,
425 U.S. 748, 756, 96 S.Ct. 1817, 48 L.Ed.2d 346
(1976) (“Freedom of speech presupposes a willing
speaker. But where a speaker exists, ... the protec-
tion afforded is to the communication, to its source
and to its recipients both.” (footnote omitted)); ac-
cord Kleindienst v. Mandel, 408 U.S. 753, 762-63,
92 S.Ct. 2576, 33 L.Ed2d 683 (1972)
(acknowledging a First Amendment right to
“receive information and ideas” and that freedom of
speech “necessarily protects the right to receive”).
Media challenges to trial-court gag orders have
been allowed where the orders interfere with the
right to receive information from parties and their
attorneys who wish to disseminate it. See, e.g., In re
Dow Jones & Co., 842 F.2d 603 (2d Cir.1988); CBS
Inc.v. Young, 522 F.2d 234, 237-38 (6th Cir.1975).
But a stipulated protective order involves self-
imposed secrecy and is therefore not the equivalent
of a gag order.

*1078 We have said in another context that a First
Amendment right-to-receive claim lies only where
there is a willing speaker because “[a] precondition
of the right to receive ... is the existence of a
‘willing speaker.” ” Ind. Right to Life, Inc. v. Shep-
ard, 507 F.3d 545, 549 (7th Cir.2007) (quoting Va.
State Bd. of Pharmacy, 425 U.S. at 756, 96 S.Ct.
1817). Every circuit to have considered the ques-
tion of standing in the context of a right-to-receive
claim has reached the same conclusion: “[I]n order
to maintain a ‘right to listen’ claim, a plaintiff must
clearly establish the existence of a ‘willing speak-
er.” In the absence of a willing speaker, an Article
IIT court must dismiss the action for lack of stand-
ing.” Pa. Family Inst., Inc. v. Black, 489 F.3d 156,
166 (3d Cir.2007) (internal quotation marks omit-
ted); accord Stephens v. County of Albemarle, Va.,

524 F.3d 485, 490-93 (4th Cir.2008); Competitive
Enter. Inst. v. U.S. Dep't of Transp., 856 F.2d 1563
(D.C.Cir.1988); Basiardanes v. City of Galveston,
682 F.2d 1203, 1211-12 (5th Cir.1982) (“Recipients
of protected communication have standing only if
there is a speaker who wishes to express himself or
herself.”).

[19][20] Thus, to satisfy Article III on this type of
claim, an intervenor must do more than simply as-
sert that a protective order interferes with his incho-
ate, derivative “right” to receive discovery informa-
tion. See Okla. Hosp. Ass'n, 748 F.2d at 1424-26.
Imagining the existence of a willing speaker runs
contrary to the Supreme Court's command that in-
juries-in-fact must be “actual or imminent, not con-
jectural or hypothetical.” Lujan, 504 U.S. at 560,
112 S.Ct. 2130 (internal quotation marks omitted).
Where, as here, the litigants have voluntarily bound
themselves to keep certain discovery confidential
and do not themselves seek relief from the require-
ments of the protective order, there is no willing
speaker on which to premise a First Amendment
right-to-receive claim.

In short, Kalven has no injury to a legally protected
interest and therefore no standing to support inter-
vention. Neither do the aldermen; in all material re-
spects, they are in the same position as Kalven.

C. Alternative Basis for Jurisdiction

[21][22] As an alternative basis for jurisdiction, it
might be argued that the district court's authority to
modify or revoke the protective order postjudgment
is premised upon its inherent power. A district
court's dismissal of a lawsuit by stipulation under
Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil
Procedure generally limits the power of the court to
issue further orders, see Kokkonen v. Guardian Life
Ins. Co. of Am., 511 U.S. 375,377, 114 S.Ct. 1673,
128 L.Ed.2d 391 (1994), but the Supreme Court has
recognized that a court can take certain postdis-
missal action in furtherance of its ancillary jurisdic-
tion, a doctrine “which recognizes federal courts'
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jurisdiction over some matters (otherwise beyond
their competence) that are incidental to other mat-
ters properly before them.” Id. at 378, 114 S.Ct.
1673. A sua sponte postjudgment modification of a
protective order does not fall within the court's an-
cillary jurisdiction; it is not a matter “incidental to”
another matter that is “properly before” the court.

Kokkonen held that after a lawsuit has been dis-
missed, the doctrine of ancillary jurisdiction-which
has alternatively been called pendent jurisdiction,
supplemental jurisdiction, or ancillary-enforcement
jurisdiction, 13 CHARLES ALAN WRIGHT ET
AL., FEDERAL PRACTICE & PROCEDURE §
35232, at 212-13 (3d ed.2008)-will empower the
court to act only where necessary to “enable the
court to function successfully, that is, to manage its
proceedings, vindicate its authority, and effectuate
its decrees.” *1079  Kokkonen, 511 U.S. at 380,
114 S.Ct. 1673. More specifically, the Court held in
Kokkonen that to support an exercise of ancillary
jurisdiction postjudgment, there must be an express
reservation of jurisdiction in the judgment.

Kokkonen involved the question of a federal court's
jurisdiction to enforce a settlement agreement fol-
lowing dismissal. The Court said that ancillary jur-
isdiction to enforce a settlement agreement would
exist only “if the parties' obligation to comply with
the terms of the settlement agreement had been
made part of the order of dismissal-either by separ-
ate provision (such as a provision ‘retaining juris-
diction’ over the settlement agreement) or by incor-
porating the terms of the settlement agreement in
the order.” Id. at 381, 114 S.Ct. 1673. In that situ-
ation, the Court said, “a breach of the agreement
would be a violation of the order, and ancillary jur-
isdiction to enforce the agreement would therefore
exist.” Id. But where the dismissal order neither in-
corporated the parties' settlement agreement nor ex-
pressly retained jurisdiction over it, the court
lacked ancillary jurisdiction to enforce it and any
action for breach of the agreement belonged in state
court. Id.

[23] As applied here, these principles foreclose the

possibility that the district court had inherent au-
thority to revisit and rescind the protective order.
We note again that the protective order did not op-
erate to shield the court's own records from public
view; although a court may have inherent authority
to modify a protective order sealing documents
maintained in the court file, see Nixon, 435 U.S. at
598, 98 S.Ct. 1306 (“[e]very court has supervisory
power over its own records and files”), that's not
what's at issue here. And although Rule 60 of the
Federal Rules of Civil Procedure might have
provided a basis for a postjudgment motion for re-
lief from the protective order by Bond or theFCI\iItlyl’
that's obviously not at issue here, either.
There was no breach of the protective order nor
fraud in connection with its entry-either of these
might have supported an exercise of ancillary juris-
diction to enable the court to “vindicate its author-
ity.” Kokkonen, 511 U.S. at 380, 114 S.Ct. 1673.

FN11. Kokkonen specifically distinguished
Rule 60(b) motions that “reopen| ] the dis-
missed suit.” 511 U.S. at 378, 114 S.Ct.
1673.

And finally, although the docket notation recording
the entry of the agreed order of dismissal said the
case remained “open” for the purpose of “the Court
retaining jurisdiction” over Kalven's petition to in-
tervene to “unseal public documents,” this is an in-
sufficient basis upon which to rest ancillary juris-
diction. First of all, there were no “sealed public
documents” in the court's file that the judge might
have been prevailed upon to “unseal.” Second,
neither the parties' stipulation to dismiss nor the
agreed dismissal order incorporated a retention of
jurisdiction; the docket entry alone cannot supply
ancillary jurisdiction. Once the case was dismissed
with prejudice, Kalven's third-party attack on the
protective order simply cannot be considered
“ancillary” or “incidental” to any matter properly
before the court. We have found no case suggesting
that a district court may sua sponte raise and rebal-
ance the equities that led to the entry of a protective
order after the dispute that created the need for it
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has ended. The district court's order dissolving the
protective order therefore cannot be justified as an
exercise of its inherent authority.

For the foregoing reasons, we VACATE the district
court's order granting Kalven's *1080 petition to in-
tervene and lifting the protective order and RE-
MAND with instructions to dismiss the petition for
lack of standing. Because the aldermen also lack
standing, we VACATE our prior order granting
their motion to intervene in this appeal; that motion
is now DENIED and they are DISMISSED from the
appeal.

TINDER, Circuit Judge, concurring.

I concur in the result because I believe that the dis-
trict court lacked justification to lift the protective
order. As the majority correctly explains, the dis-
trict court erroneously applied a presumption of
public access under Rule 26(c) to the unfiled dis-
covery documents exchanged in this case. Such a
presumption is no longer tenable in light of the
2000 amendment to Rule 5(d), which provided that
discovery documents should not be filed with the
court until used in a judicial proceeding. Op. at
1075-76. So where, as here, the parties have agreed
to a confidentiality order covering unfiled discov-
ery materials which, for good cause, was judicially
approved, a district court should honor that order
absent some showing of abuse or other extraordin-
ary circumstances. To require any less of a showing
would undermine the parties' reliance on protective
orders, which are essential to a fair, efficient dis-
covery process. See SEC v. TheStreet.com, 273 F.3d
222,229-30 (2d Cir.2001). The district court relied
on the public's significant interest in monitoring po-
lice misconduct as the basis for lifting the protect-
ive order. In my view, this generalized public in-
terest in allegations of police misconduct, while not
insignificant, is, standing alone, not sufficiently
compelling to conclude that the parties' stipulated
confidentiality order lacks good cause under Rule
26(c). But Kalven presented nothing more so he
clearly failed to make a sufficient showing to undo
the protective order. (Nor do the aldermen evidence
that they could do any better in that regard.) For

that reason, I would reverse the district court's de-
cision to lift the protective order.

So, I would arrive at the same place as the majority
opinion but by going to the merits of the decision to
alter the protective order rather than barring the pe-
tition for lack of standing. I don't mean to put the
cart before the horse by addressing the merits of
Kalven's claim without considering the foundation-
al question of standing. The majority opinion
provides a thoughtful analysis of the complex inter-
play between Article III standing, permissive inter-
vention under Rule 24(b), and third-party chal-
lenges to protective orders. Nevertheless, I respect-
fully suggest that, although it is a very close call,
Kalven had sufficient standing to bring his brink-
of-dismissal challenge to the protective order in this
case.

Courts have recognized that third parties can chal-
lenge a protective order under Rule 26(c) for good
cause, even where the order covers non-judicial re-
cords that fall outside of the public's common law
right of access. See Public Citizen v. Liggett Group,
Inc., 858 F.2d 775, 787-88 (1st Cir.1988) (public
interest group had standing to demand good cause
under Rule 26(c) to maintain a protective order
covering discovery materials); In re Alexander
Grant & Co. Litigation, 820 F.2d 352, 354-56 (11th
Cir.1987) (per curiam) (journalists had standing to
bring a Rule 26(c) challenge to a protective order
even though they had no First Amendment right of
access to the discovery documents). As we ex-
plained in Grove Fresh Distribs., Inc. v. Everfresh
Juice Co., 24 F.3d 893, 898 (7th Cir.1994), the
press has standing to challenge a protective order
for abuse or impropriety. A third party may claim
that a litigant is exploiting a court's confidentiality
order to insulate embarrassing documents*1081
that present no “good cause” for secrecy within the
meaning of Rule 26(c). Id.; cf. Citizens First Nat'l
Bank of Princeton v. Cincinnati Ins. Co., 178 F.3d
943, 944-46 (7th Cir.1999) (concluding that a pro-
tective order allowing the parties to designate virtu-
ally any discovery materials as confidential, even
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those introduced into the judicial record, was over-
broad).

After a very thorough review of these and other
cases, the majority explains that courts in the past
have failed to carefully distinguish between the
public's rights of access to judicial records and to
unfiled discovery materials, and that Rule 26(c)'s
“good cause” requirement does not support any
“presumption” of public access to the latter. Op. at
1073, 1075-76. That is true, and because the in-
formation sought here has never been filed with the
court, this matter calls for an even more stringent
review of standing than the host of cases involving
court-filed documents. But I respectfully suggest
that it does not follow that a third-party intervenor
necessarily lacks standing to bring a Rule 26(c)
challenge to a protective order covering unfiled dis-
covery documents. Although unfiled discovery does
not fall within the public's presumptive right of ac-
cess, the public still “has an interest in what goes
on at all stages of a judicial proceeding.” Citizens
First Nat'l Bank, 178 F.3d at 945. As noted, third-
party Rule 26(c) claims may prevent litigants from
abusing a court-approved confidentiality order to
seal whatever they want. See Grove Fresh, 24 F.3d
at 898. Other circumstances (not present here)
could arise where a third party shows such an
“extraordinary circumstance or compelling need”
for unfiled discovery documents that a district court
should modify an order protecting those documents.
TheStreet.com, 273 F.3d at 229. Kalven's request
came so late in the life of this case and is so lacking
in merit that it is tempting to simply join in the ma-
jority's well-reasoned and persuasive standing con-
clusion. However, I hesitate to do so because I fear
that a determination that Kalven lacks standing
might be read as a categorical bar to third parties
who would seek unfiled discovery materials that are
subject to protective orders. While circumstances in
which such requests might be granted ought to be
exceedingly rare, I think Kalven presented just
enough to the district court to get in the door to ar-
gue his position.

There is no way to know whether the settlement in
this case was reached between the parties before or
after Kalven filed his intervention request. But we
do know that his petition reached the court prior to
the issuance of the order of dismissal, albeit only
slightly. And we do know that his assertion of
status as a journalist conducting research on a mat-
ter of public interest such as police brutality is
genuine. We also know that the unfiled discovery
documents subject to the protective order are con-
cerned with allegations of police misconduct. As
such, I think Kalven's petition contained just
enough to demonstrate his standing to file it. But
the substance of his request came nowhere close to
mustering enough weight to justify altering the pro-
tective order upon which the parties had relied in
fulfilling their discovery obligations.

C.A.7 (I11.),2009.

Bond v. Utreras
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